






 
UNITED STATES OF AMERICA 

 
v. 
 

IBRAHIM AHMED MAHMOUD AL QOSI 
 

 
Defense Motion 

for Article 5 Status Determination, or, 
Alternatively, Dismissal for Lack of  

Personal Jurisdiction 
 

19 December 2008 

 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Relief Sought:     The defense respectfully requests that this Commission order a “status 

determination hearing” under Article 5 of the Geneva Convention Relative to the Treatment of 

Prisoners of War ("GPW"), 6 U.S.T. 3316, at which the government will be required to prove 

Mr. Al Qosi’s “unprivileged belligerent” status.  If the government fails to prove he is not 

entitled to the protections afforded under the GPW, the defense requests the Court at that time 

dismiss the charges for lack of jurisdiction.  

3. Overview:     Mr. Ibrahim al Qosi, a Sudanese citizen,  

 

 

  Under the GPW, as 

explained in U.S. Army Field Manual (FM) 27-10,1 an enemy population is divided in war into 

two general classes.  One class are persons who are entitled to treatment as Prisoners of War 

(POW, or in AR 190-8, EPW) upon capture, as defined in GPW Article 4.  The other class is the 

civilian population, who benefit to varying degrees from the provisions of the Geneva 

Conventions.  The presumption is at anyone “captured” as a combatant in an international 

armed conflict merits POW status.  However, if the detaining nation fails to categorize the 
                                                 
1 FM 27-10, Chap. 3, para. 60. 



person correctly, such as treating a civilian as a soldier or failing to treat a soldier as a soldier, 

with the rights that they have as a POW, the captured individual has a right to a “fair trial” by a 

competent tribunal, under GPW Article 5, i.e., an “Article 5 hearing,” to resolve the question of 

POW status correctly.  The individual cannot be penalized for acts by any judicial proceeding 

until it is determined in the Article 5 hearing that the individual is not entitled to POW status.2 

In fact, officials of detaining nations who have failed to provide a fair trial for a status 

determination, even in WW II before the Geneva Conventions were adopted, were charged and 

convicted for the commission of war crimes, largely at the instigation and insistence of the 

United States.   

Mr. Al Qosi’s capture occurred in the context of an international armed conflict between 

signatories to the GPW (the United States and Afghanistan).  The government alleges he is an 

“enemy combatant,” but yet it has not accorded him an “Article 5 hearing” that complies with 

the requirements of the GPW.  At present, there is sufficient doubt concerning whether Mr. al 

Qosi is a combatant or non-combatant such that GPW Article 5 requires that he be afforded 

POW protections, at least until such time as a competent tribunal determines that he does not fall 

within any category of protected persons.  In the absence of such a status determination, Mr. al 

Qosi must be afforded the protections of GPW Article 102, which requires parity in criminal 

prosecutions, i.e., trial "by the same courts according to the same procedure" as would be used to 

try members of the U.S. armed forces.  Because members of the U.S. armed forces would be 

tried in a court-martial rather than a military commission, this Commission currently lacks 

jurisdiction to try Mr. al Qosi, and will continue to lack such jurisdiction absent an Article 5 

status determination.   

                                                 
2 FM 27-10, Chap. 3, para. 71. 
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Accordingly, Mr. al Qosi moves for an Article 5 status determination, or alternatively, 

dismissal of this case for lack of personal jurisdiction.   

4. Burden and Standard of Proof:     Jurisdiction over the accused under the Military 

Commissions Act is predicated on the accused being categorized as an unlawful enemy 

combatant.  See 10 U.S.C. 948a(1)(A)(i).  The burden of proof is on the Prosecution to establish 

that the Commission has jurisdiction over the accused.  RMC 905(c)(2)(B).  Because Mr. Al 

Qosi asserts that he falls in the category of persons protected by the Geneva Conventions, in 

order to establish jurisdiction over him, it must be determined whether he belongs to any of the 

categories enumerated in GPW Article 4.3  Preponderance of evidence shall be the standard used 

in reaching this determination, in accordance with AR 190-8.   

5. Facts: 
 
A. Mr. al Qosi,  

 
 

 
 has now been detained continuously for 

approximately seven years.  Mr. al Qosi is now held at the U.S. Naval Station, 
Guantanamo Bay.   

B.   Mr. al Qosi has never been provided with a status determination before a 
competent tribunal as required by GPW Article 5, and other applicable law.  His 
case was presented to a Combatant Status Review Tribunal (CSRT).  He was not 
afforded the opportunity to be present at the hearing.  The CSRT process itself has 
been shown to be systemically deficient, as addressed below, and therefore does 
not meet the requirements of Article 5.   

                                                 
3 See Attachment A. 

 3



6. Law and Argument: 

I.  MR. AL QOSI IS NOT SUBJECT TO TRIAL BY COMMISSION IN THE 
ABSENCE OF AN ARTICLE 5 STATUS DETERMINATION  
 
A military commission under the Military Commissions Act does not have jurisdiction to 

try any offense unless it is “committed by an alien unlawful enemy combatant.”4   GPW Article 

5 creates the presumption that a captive, such as Mr. al Qosi, is a prisoner of war and not an

“unlawful combatant,” and is entitled to all the protections afforded a prisoner of war under the 

GPW.  As Mr. al Qosi is presumed to be a prisoner of war, and entitled to the protections of the 

GPW, he cannot be tried by a military commission unless, and until, a “competent tribunal,” as 

provided under GPW Article 5, determines that he does not merit the status of a prisoner of war.   

 

                                                

Largely at the instigation and insistence of the United States, the Geneva Conventions 

were adopted after WWII to mitigate harsh treatment by the captors of enemy combatants and 

non-combatants.  Articles 4 and 5 of the GPW set up a framework whereby persons captured on 

the battlefield can be correctly categorized as prisoners of war (soldiers or others meriting this 

designation) or civilians, and accorded the protections associated with membership in each 

group.  An additional group, comprised of persons who fall outside these categories, consisting 

of certain civilians who have taken up arms, or soldiers who lose their “privileged” status 

through the commission of recognized war crimes (such as perfidy), has been described as 

“unprivileged belligerent.”  Specifically, under GPW Article 4, prisoners of war are persons 

belonging to any of a number of enumerated categories, who have fallen into the power of the 

enemy.5   

If a captured person asserts that they are not correctly categorized under Article 4, or that 

 
4 See 10 U.S.C. 948d(a).   
5 See GPW Article 4, (“Attachment A” to this motion).     
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they are a non-combatant civilian, GPW Article 5 mandates that they be brought before a 

tribunal to determine their status, as follows:  

The present Convention shall apply to the persons referred to in 
Article 4 from the time they fall into the power of the enemy and 
until their final release and repatriation.  Should any doubt arise as 
to whether persons, having committed a belligerent act and having 
fallen into the hands of the enemy, belong to any of the categories 
enumerated in Article 4, such persons shall enjoy the protection of 
the present Convention until such time as their status has been 
determined by a competent tribunal. 

 
GPW Article 5. 

 
Notwithstanding these settled categorizations of persons during armed conflicts, in 

February 2002, the President issued a Memorandum stating that “none of the provisions of 

Geneva apply, and that detainees captured in the Global War on Terrorism (GWOT) are 

“unlawful combatants and, therefore, do not qualify as prisoners of war.”6  As a consequence, no 

detainees were given Article 5 hearings, and their legal status remains in doubt. 

 While Mr. al Qosi does not admit or concede to having committed any belligerent acts or 

hostile actions against any party, he claims the protections of the GPW for all purposes 

applicable to him.  He specifically demands that a determination of his status be made, as 

required by GPW Article 5.  To comply with these legal requirements, any determination must 

comply with Army Regulation (AR) 190-8, para. 1-6.7   

 Army Regulation (AR) 190-8 is the only domestic authority that governs the process of 

status determination for persons referred to in GPW Article 4.  It implements international law, 

both customary and codified, particularly the 1949 Geneva Convention Relative to the Treatment 

                                                 
6 Memorandum of the President, Humane Treatment of al Qaeda and Taliban Detainees, dated 7 February 2002; see 
also Presidential Military Order, The Detention, Treatment, and Trial of Certain Non-Citizens in the War Against 
Terrorism, dated 13 November 2001. 
7 See AR 190-8 (“Attachment B” to this motion).     
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of Prisoners of War (GPW).   Under AR 190-8, para. 1-6, a tribunal may determine a subject 

belongs to four possible categories of persons, which parallel the categories enumerated in  

Article 4 of the Geneva Conventions:  Enemy Prisoner of War (EPW), retained personnel (RP), 

civilian internees (CI) and innocent civilians who should be immediately released.8  All, except 

innocent civilians, may be detained during hostilities and these detainees must be treated in 

accordance with the laws governing POWs.    

In this case, Mr. al Qosi asserts that he is a person protected by the GPW, and that he 

must therefore be afforded those relevant protections, pursuant to GPW Article 5.  GPW Article 

102 provides that “A prisoner of war can be validly sentenced only if the sentence has been 

pronounced by the same courts according to the same procedure as in the case of members of the 

armed forces of the Detaining Power, and if, furthermore, the provisions of the present Chapter 

have been observed.”  GPW, Article 102.  Because this Commission is not the “same court” and 

does not have the “same procedure” as a court-martial, where a member of the U.S. armed forces 

would be tried, a POW in American custody cannot be tried by military commission.  The 

Military Commissions Act recognizes this point.  See 10 U.S.C. § 948d(b) (“Military 

commissions under this chapter shall not have jurisdiction over lawful enemy combatants.  

Lawful enemy combatants who violate the law of war are subject to chapter 47 of this title.”)  It 

has been held that the MCA can and should be interpreted in a manner consistent with the 

Geneva Conventions, which “form a part of American law, and are binding in federal courts 

under the Supremacy Clause.”  Khadr, CMCR 07-001 at 4 n.4; see also id. at 25, citing Murray 

v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (whenever possible, acts of 

Congress are generally construed in a manner consistent with international law).  That being the 

case, MCA section (2)(a) must be read to be synonymous with GPW Article 4(A)(1).   
                                                 
8 See Attachment B. 
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Therefore, Mr. al Qosi asserts that he must be afforded the protections of GPW Article 5, 

protections he has so far been denied.  A status determination must be made under AR 190-8 

before he can be subject to the jurisdiction of the Commission.   

II.  MR. AL QOSI’S COMBATANT STATUS REVIEW TRIBUNAL DID NOT 
COMPLY WITH A GPW ARTICLE 5 STATUS DETERMINATION  
 
In Hamdi v. Rumsfeld, 542 U.S. 507 (2004), the Supreme Court mandated a review 

tribunal be held for each detainee in custody at Guantanamo, to ensure each receives the process 

he is entitled to under the Due Process Clause.  As a result of this ruling, the Department of 

Defense established Combatant Status Review Tribunals.  The sole purpose of these proceedings, 

however, is to determine whether those persons detained at Guantánamo Bay are unlawful 

enemy combatants; the CSRTs do not pass on whether detainees are entitled to POW status.  

Following Hamdi, the Supreme Court found the CSRTs inadequate, asserting that these hearings 

afford “some process” but by no means all that is necessary to constitute a meaningful adversary 

proceeding. Boumediene v. Bush, 553 U.S. ___, U.S. LEXIS 4887, No. 06-1195, slip op. (June 

12, 2008).  The Supreme Court thus found that the CSRT process was not an adequate substitute 

for habeas corpus. Id.  The problems the Court identified with CSRT proceedings call into 

question the validity of any findings made in the course of any such hearing. 

Just like the CSRT hearings at issue with the petitioners in Boumediene, Mr. al Qosi’s 

CSRT hearing lacked the necessary procedural safeguards.  He did not have an attorney, but 

rather a “personal representative” with little involvement in his case, so Mr. al Qosi chose not to 

attend. Id. at 38.  Regardless of Mr. al Qosi’s choice not to attend the CSRT, the Government’s 

evidence was afforded a presumption of validity, and hearsay evidence was deemed admissible 

by default. Id. at 55.  He had the opportunity to rebut the evidence against him with “reasonably 

available” evidence of his own, but due to his confinement and lack of counsel, even if he had 
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attended the CSRT, he  would have been unable to do so effectively. Id.  The appeals process 

from the CSRT, established in the MCA, would allow the District of Colombia Circuit Court of 

Appeals to review his case, but only to determine whether “the ‘standards and procedures 

specified by the Secretary of Defense’ [were followed] and whether those standards and 

procedures [were] lawful,” but not to determine whether his detention was proper. Id. at 48 

(citing Detainee Treatment Act §1005(e)(2)(C), 119 Stat. 2742).  Petitioners in Boumediene also 

identified other problems with the CSRTs, which the Court did not address in detail in its 

decision, that further illustrate the deficiency of these hearings, including:  the CSRT’s lack of 

authority to order a detainee’s release, see Reply Brief of Petitioners at 17, Boumediene v. Bush, 

No. 06-1195 (U.S. Nov. 13, 2007); inordinate delay, see id. at 18; the outright ban on assistance 

of counsel, see id. at 19; and the admissibility of evidence adduced by questionable coercive 

techniques. See id. at 13.  The cumulative effect of these shortfalls of the CSRT system led the 

Court to assert that “even when all the parties in this process act with diligence and in good faith, 

there is considerable risk of error in the tribunal’s finding of fact.” Boumediene v. Bush,  553 

U.S. ___, No. 06-1195, slip op. at 56 (U.S. June 12, 2008). 

This “considerable risk of error” makes jurisdiction based solely on the findings of Mr. al 

Qosi’s CSRT hearing improper.  As it was apparent to Mr. al Qosi that the CSRT process as 

applied to him was defective, his choice to decline to be present at the CSRT was not a voluntary 

waiver of his presence.  Therefore, in that the CSRT process is defective ab initio, regardless of 

Mr. al Qosi’s presence or absence, a new hearing is required that complies with GPW Article 5 

to determine whether Mr. al Qosi is entitled to POW status.    

III.  FAILURE TO PROVIDE AN ARTICLE 5 HEARING IS A WAR CRIME  
 
Failure to provide a review tribunal that is fair and in compliance with GPW Article 5 is, 
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in itself, a grave breach of the Geneva Conventions.   

Article 130 of GPW provides, in relevant part: 

Grave breaches to which the preceding Article (129 –Penal 
Sanctions) relates shall be those involving any of the following 
acts, if committed against persons or property protected by the 
Convention: . . . willfully depriving a prisoner of war of the rights 
of fair and regular trial prescribed in this Convention.  

 
(Emphasis added.)  GPW, Art. 130 (Codified at 18 U.S.C. § 2441(c)(1).   

 Officials have been cited in the past for failing to provide the now well-accepted 

procedures delineated in the Geneva Conventions.  See United States v. Uchiyama, Case-35-46, 

War Crimes Branch Case Files, Records of The Judge Advocate General, Record Group 153 

(Yokohama, 18 July 1947).  A U.S. military commission tried Japanese officials involved in the 

Japanese military commission which had tried two captured Americans during the war. 9  

Among those charged were the commanding general of the Japanese Fifteenth Area Army, his 

judicial officer, the three members of the Japanese commission, the prosecutor, and the 

executioner. The American prosecutor stated in his opening remarks: “We are now charging t

accused with having failed to have applied to these prisoners of war the type of procedure th

they were entitled to.”  The United States military legal review of the tribunal found the Japanes

hearing process that was afforded to the American POWs so unfair as to constitute a war crim

In particular, unfair procedures of the defendants cited was that an interrogation report was 

allowed as evidence “without any attempt to verify the genuineness of the document”; the 

members . . . did not exercise free and independent judgment; and no attempt was made by th

tribunal to ascertain the facts concerning the offenses alleged against the accused.  The actions

he 

at 

e 

e.10  

e 

 

that were found to be unfair by the United States Commission were many of the same that are 

                                                 
9 Afghanistan, Quirin, and Uchiyama: Does the Sauce Suit the Gander? The Army Lawyer, Evan J. Wallach, 
November 2003. 
10 Id.  

 9



now alleged to be unfair in the CSRTs by military officers who have participated in the 

CSRTs.11  

In the aforementioned article, the author concludes: “Clearly, an unfair war crimes trial of 

a POW violates both the GPW and current U.S. and international law. To imagine otherwise 

would set the law of nations back to the dark days of history when the fate of the captive rested 

on the whim of their captors.”12  

7.  Conclusion 

Mr. al Qosi asserts that he is within the categories of protected persons identified in the 

Geneva Conventions, and currently entitled to the protections of the GPW pursuant to Article 5.  

The  CSRT process, as it was established and applied, is defective ab initio.  Therefore, a new 

hearing is required that complies with GPW Article 5 to determine whether Mr. al Qosi is 

entitled to POW status.  To comply with GPW Article 5, a hearing by a competent tribunal must 

be conducted in accordance with Army Regulation (AR) 190-8.   

Accordingly, Mr. al Qosi respectfully moves for an Article 5 status determination, or 

alternatively, dismissal of this case for lack of personal jurisdiction.    

8. Request for Oral Argument:     The Defense requests oral argument.  RMC 905(h).  

9. Request for Witnesses:     The Defense anticipates the need to call witnesses in 

connection with this motion. 

10. Conference with Opposing Counsel:     The Defense has conferred with opposing 

counsel, who stated the government opposes this motion. 

                                                 
11  See Attachments C and D.  
12 Afghanistan, Quirin, and Uchiyama: Does the Sauce Suit the Gander? The Army Lawyer, Evan J. Wallach, 
November 2003. 
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12.  Additional Information:  In making this motion, or any other motion, Mr. al Qosi 

does not waive any of his objections to the jurisdiction, legitimacy, and/or authority of this 

Military Commission to charge him, try him, and/or adjudicate any aspect of his conduct or 

detention.  Nor does he waive his rights to pursue any and all of his rights and remedies in all 

appropriate forums. 

13.  Attachments: 

 A.   GPW Articles 4 and 5. 
 B. Army Regulation 190-8, Chap. 1 (in relevant part). 
 C. Declaration of LTC Abraham. 
 D.  Declaration of William J. Teesdale.  
 
       

 
Respectfully submitted, 
 
 

      By:    /s/ 
S. Lachelier, JAGC, USN 
T. Pierce, JA, USA 
T. Owens, JAGC, USN 
Detailed Defense Counsel for 
Ibrahim al Qosi 
Office of the Chief Defense Counsel 
Office of Military Commissions 
1600 Defense Pentagon, Room 3B688 
Washington, DC 20301 

 
 
      P. Reichler 
      L. Martin 
      S. Altschuller 
      Foley, Hoag, LLP 

 Civilian Defense Counsel for Ibrahim al Qosi 
 Foley Hoag, LLP 
 1875 K Street, NW 
 Washington, DC 20006 
 (202) 223-1200 

 
       
 



 
 
 
 
 
 
 

ATTACHMENT A 



Attachment A  
(This includes only GPW Article 4 and GPW Article 5, copied from the websites cited 
herein on 17 Dec 08) 
 
 
Article 4 located at:  http://www.icrc.org/ihl.nsf/WebART/375-590007?OpenDocument 

 
Convention (III) relative to the Treatment of Prisoners of War. 
Geneva, 12 August 1949. 
Article 
  
Part I : General provisions 
ARTICLE 4 

A. Prisoners of war, in the sense of the present Convention, are persons 
belonging to one of the following categories, who have fallen into the 
power of the enemy: 
 
(1) Members of the armed forces of a Party to the conflict as well as 
members of militias or volunteer corps forming part of such armed forces. 
 
(2) Members of other militias and members of other volunteer corps, 
incuding those of organized resistance movements, belonging to a Party 
to the conflict and operating in or outside their own territory, even if this 
territory is occupied, provided that such militias or volunteer corps, 
including such organized resistance movements, fulfil the following 
conditions: 
 
(a) that of being commanded by a person responsible for his subordinates; 
 
(b) that of having a fixed distinctive sign recognizable at a distance; 
 
(c) that of carrying arms openly; 
 
(d) that of conducting their operations in accordance with the laws and 
customs of war. 
 
(3) Members of regular armed forces who profess allegiance to a 
government or an authority not recognized by the Detaining Power. 
 
(4) Persons who accompany the armed forces without actually being 
members thereof, such as civilian members of military aircraft crews, war 
correspondents, supply contractors, members of labour units or of 
services responsible for the welfare of the armed forces, provided that 
they have received authorization from the armed forces which they 
accompany, who shall provide them for that purpose with an identity card 



similar to the annexed model. 
 
(5) Members of crews, including masters, pilots and apprentices, of the 
merchant marine and the crews of civil aircraft of the Parties to the 
conflict, who do not benefit by more favourable treatment under any other 
provisions of international law. 
 
(6) Inhabitants of a non-occupied territory, who on the approach of the 
enemy spontaneously take up arms to resist the invading forces, without 
having had time to form themselves into regular armed units, provided 
they carry arms openly and respect the laws and customs of war. 
 
B. The following shall likewise be treated as prisoners of war under the 
present Convention: 
 
(1) Persons belonging, or having belonged, to the armed forces of the 
occupied country, if the occupying Power considers it necessary by 
reason of such allegiance to intern them, even though it has originally 
liberated them while hostilities were going on outside the territory it 
occupies, in particular where such persons have made an unsuccessful 
attempt to rejoin the armed forces to which they belong and which are 
engaged in combat, or where they fail to comply with a summons made to 
them with a view to internment. 
 
(2) The persons belonging to one of the categories enumerated in the 
present Article, who have been received by neutral or non-belligerent 
Powers on their territory and whom these Powers are required to intern 
under international law, without prejudice to any more favourable 
treatment which these Powers may choose to give and with the exception 
of Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and, where 
diplomatic relations exist between the Parties to the conflict and the 
neutral or non-belligerent Power concerned, those Articles concerning the 
Protecting Power. Where such diplomatic relations exist, the Parties to a 
conflict on whom these persons depend shall be allowed to perform 
towards them the functions of a Protecting Power as provided in the 
present Convention, without prejudice to the functions which these Parties 
normally exercise in conformity with diplomatic and consular usage and 
treaties. 
 
C. This Article shall in no way affect the status of medical personnel and 
chaplains as provided for in Article 33 of the present Convention. 

 
 
 
Commentary to Art. 4 at:  http://www.icrc.org/ihl.nsf/COM/375-590007?OpenDocument 



 
Article 5 located at:  
http://www.icrc.org/ihl.nsf/WebART/375-590008?OpenDocument 
 
Convention (III) relative to the Treatment of Prisoners of War. Geneva, 12 August 
1949. 
 
Part I : General provisions 
ARTICLE 5 

The present Convention shall apply to the persons referred to in Article 4 
from the time they fall into the power of the enemy and until their final 
release and repatriation. 
Should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands of the enemy, belong to 
any of the categories enumerated in Article 4, such persons shall enjoy 
the protection of the present Convention until such time as their status has 
been determined by a competent tribunal. 

 
 
 
 
Commentary to Art. 5 located at:   
http://www.icrc.org/ihl.nsf/COM/375-590008?OpenDocument 
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Attachment B 

(This includes only sections of AR 190-8 relevant to the Motion to which it is attached.) 

 

*Army Regulation 190-8 
*OPNAVINST 3461.6  

*AFJI 31-304  
*MOC 3461.1  

1 October 1997  

Effective date: 1 November 1997  

UNCLASSIFIED  

Military Police  

Enemy Prisoners of War, Retained 
Personnel, Civilian Internees and 
Other Detainees  

 
 

 

 
 
 
 

http://www.apd.army.mil/jw2/xmldemo/r190_8/cover.asp#*
http://www.apd.army.mil/jw2/xmldemo/r190_8/cover.asp#*
http://www.apd.army.mil/jw2/xmldemo/r190_8/cover.asp#*
http://www.apd.army.mil/jw2/xmldemo/r190_8/cover.asp#*


Chapter 1  
Introduction  
1-1. Purpose  

a. This regulation provides policy, procedures, and responsibilities for the 
administration, treatment, employment, and compensation of enemy prisoners of 
war (EPW), retained personnel (RP), civilian internees (CI) and other detainees 
(OD) in the custody of U.S. Armed Forces. This regulation also establishes 
procedures for transfer of custody from the United States to another detaining 
power.  

b. This regulation implements international law, both customary and codified, 
relating to EPW, RP, CI, and ODs which includes those persons held during 
military operations other than war. The principal treaties relevant to this 
regulation are:  

(1) The 1949 Geneva Convention Relative to the Amelioration of the Condition of 
the Wounded and Sick in Armed Forces in the Field (GWS).  

(2) The 1949 Geneva Convention for the Amelioration of the Condition of 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (GWS SEA).  

(3) The 1949 Geneva Convention Relative to the Treatment of Prisoners of War 
(GPW).  

(4) The 1949 Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War (GC), and In the event of conflicts or discrepancies between this 
regulation and the Geneva Conventions, the provisions of the Geneva 
Conventions take precedence.  

1-2. References  

Required and related publications and prescribed and referenced forms are listed 
in appendix A .  

1-3. Explanation of abbreviations and terms  

Abbreviations and special terms used in this regulation are explained in the 
glossary .  

1-4. Responsibilities  

a.  The Secretaries of the Military Departments. The Secretaries will —  

http://www.apd.army.mil/jw2/xmldemo/r190_8/main.asp#appa#appa
http://www.apd.army.mil/jw2/xmldemo/r190_8/main.asp#gloss#gloss


(1) Develop internal policies and procedures consistent with this regulation in 
support of the Department of Defense (DOD), EPW/CI and other detainee 
programs.  

(2) Ensure that appropriate training, as required, pursuant to DOD Directive 
5100.77 is provided so that the principles of the Geneva Conventions, and the 
rights and obligations thereunder, are known by members of their service.  

(3) Ensure that suspected or alleged violations of the international law of war are 
promptly reported and investigated per DOD Directive 5100.77.  

(4) Conduct a periodic review of the EPW, CI and RP Program and training to 
ensure compliance with the law of war.  

b.  The Secretary of the Army (SA). The Secretary of the Army is the DOD 
Executive Agent (EA) for administering the DOD EPW, CI and RP Program. The 
SA, in coordination with the Assistant Secretary of Defense, International 
Security Affairs (ASD-ISA), will plan and develop the policy and coordinate the 
operation of the programs.  

c. The Army Deputy Chief of Staff for Operations and Plans (DCSOPS). 
DCSOPS has primary Headquarters, Department of the Army (HQDA) staff 
responsibility for the EPW, CI and RP programs. The DCSOPS will-  

(1) Develop and disseminate policy guidance for the treatment, care, 
accountability, legal status, and processing of EPW, CI, RP, and ODs.  

(2) Report suspected or alleged violations of law committed by or against military 
personnel or civilians.  

(3) Provide HQDA staff supervision for National Prisoner of War Information 
Center (NPWIC).  

(4) Develop plans for the initial assignment and replacement of block internment 
serial numbers (ISNs) from the NPWIC to the Branch PWIC and for the 
assignment of the theater code section of the ISN.  

(5) Provide necessary reports, coordination, technical advice, and staff 
assistance to:  

(a) The Office of the Secretary of Defense (OSD).  

(b) The Joint Chiefs of Staff (JCS).  

(c) The military departments.  



(d) Unified commands.  

(e) Department of State and other Federal agencies.  

(f) The International Committee of the Red Cross (ICRC).  

(g) Protecting powers.  

d. The Army Judge Advocate General (TJAG). The TJAG will provide HQDA 
guidance and advice to commanders on the legal aspects of the EPW, CI and 
RP program. TJAG will-  

(1) Conduct liaison in coordination with the ASA-ISA, the Department of State, 
the Department of Justice, and other Federal agencies; the JCS; the Defense 
Intelligence Agency (DIA); the military departments; the ICRC; the Protecting 
Powers; and other detaining powers, as required.  

(2) Provide advice and assistance to commanders on legal aspects of reported 
violations by EPW, CI, RP, and ODs.  

(3) Provide theater guidelines for any EPW, CI and RP claims against the U.S. 
Government.  

(4) Provide guidance regarding GPW Article 5 Tribunals.  

e. Deputy Chief of Staff for Logistics (DCSLOG). The DCSLOG will ensure 
logistical resources are available to support EPW operations.  

f. The Assistant Secretary of the Army Financial Management (ASA-FM&C). The 
ASA-FM&C will establish the policies and procedures governing entitlement, 
control, and accounting for pay, allowances, and personal funds for EPW, CI, 
RP, and ODs per the provisions of the GPW and GC.  

g. Combatant Commanders, Task Force Commanders and Joint Task Force 
Commanders. Combatant Commanders, Task Force Commanders and Joint 
Task Force Commanders have the overall responsibility for the EPW, CI and RP 
program, operations, and contingency plans in the theater of operation involved 
to ensure compliance with international law of war. DOD Directive 2310.1 
provides that persons captured or detained by the U.S. Military Services shall 
normally be handed over for safeguarding to U.S. Army Military Police, or to 
detainee collecting points or other holding facilities and installations operated by 
U.S. Army Military Police as soon as practical. U.S. Army Military Police have 
units specifically organized to perform the long-term functions associated with 
EPW/CI internment. Commanders must ensure the proper force structure is 
included in any joint operational plans. Commanders at all levels will ensure that 
all EPW, CI, RP, and ODs are accounted for and humanely treated, and that 

http://www.dtic.mil/whs/directives/corres/html/23101.htm


collection, evacuation, internment, transfers, release, and repatriation operations 
are conducted per this regulation. Combatant Commanders, Task Force 
Commanders and Joint Task Force Commanders will —  

(1) Provide for an EPW, CI and RP camp liaison and assistance program to 
ensure the protection of U.S. interests per the Geneva Conventions upon the 
capture and transfer of EPW, CI, RP, and ODs to a host or other nation.  

(2) Plan and procure logistical support to include: transportation, subsistence, 
personal, organizational and Nuclear, Biological & Chemical (NBC) clothing and 
equipment items, mail collection and distribution, laundry, and bath for EPW, CI 
and RP.  

(3) Collect and dispose of captured enemy supplies and equipment through 
theater logistics and Explosive Ordnance Disposal (EOD) channels.  

(4) Coordinate for acquisition of real estate, and as required, for planning, design, 
contracting, and construction of facilities for EPW, CI and RP with the Theater or 
JTF Engineer.  

(5) Establish guidance for the use, transport, and evacuation of EPW, CI, RP, 
and ODs in logistical support operations.  

(6) Identify requirements and allocations for Army Medical units in support of the 
EPW, CI and RP Program, and ensure that the medical annex of OPLANs, 
OPORDs and contingency plans includes procedures for treatment of EPW, CI, 
RP, and ODs. Medical support will specifically include:  

(a) First aid and all sanitary aspects of food service including provisions for 
potable water, pest management, and entomological support.  

(b) Preventive medicine.  

(c) Professional medical services and medical supply.  

(d) Reviewing, recommending, and coordinating the use and assignment of 
medically trained EPW, CI, RP and OD personnel and medical material.  

(e) Establishing policy for medical repatriation of EPW, CI and RP and monitoring 
the actions of the Mixed Medical Commission.  

h. U.S. Army Criminal Investigation Command (USACIDC). USACIDC will 
provide criminal investigative support to EPW, CI and RP Camp Commanders 
per AR 195-2 .  

 

http://www.usapa.army.mil/pdffiles/r195_2.pdf


1-5. General protection policy  

a. U.S. policy, relative to the treatment of EPW, CI and RP in the custody of the 
U.S. Armed Forces, is as follows:  

(1) All persons captured, detained, interned, or otherwise held in U.S. Armed 
Forces custody during the course of conflict will be given humanitarian care and 
treatment from the moment they fall into the hands of U.S. forces until final 
release or repatriation.  

(2) All persons taken into custody by U.S. forces will be provided with the 
protections of the GPW until some other legal status is determined by competent 
authority.  

(3) The punishment of EPW, CI and RP known to have, or suspected of having, 
committed serious offenses will be administered IAW due process of law and 
under legally constituted authority per the GPW, GC, the Uniform Code of Military 
Justice and the Manual for Courts Martial .  

(4) The inhumane treatment of EPW, CI, RP is prohibited and is not justified by 
the stress of combat or with deep provocation. Inhumane treatment is a serious 
and punishable violation under international law and the Uniform Code of Military 
Justice (UCMJ).  

b. All prisoners will receive humane treatment without regard to race, nationality, 
religion, political opinion, sex, or other criteria. The following acts are prohibited: 
murder, torture, corporal punishment, mutilation, the taking of hostages, sensory 
deprivation, collective punishments, execution without trial by proper authority, 
and all cruel and degrading treatment.  

c. All persons will be respected as human beings. They will be protected against 
all acts of violence to include rape, forced prostitution, assault and theft, insults, 
public curiosity, bodily injury, and reprisals of any kind. They will not be subjected 
to medical or scientific experiments. This list is not exclusive. EPW/RP are to be 
protected from all threats or acts of violence.  

d. Photographing, filming, and video taping of individual EPW, CI and RP for 
other than internal Internment Facility administration or 
intelligence/counterintelligence purposes is strictly prohibited. No group, wide 
area or aerial photographs of EPW, CI and RP or facilities will be taken unless 
approved by the senior Military Police officer in the Internment Facility 
commander's chain of command.  

e. A neutral state or an international humanitarian organization, such as the 
ICRC, may be designated by the U.S. Government as a Protecting Power (PP) to 
monitor whether protected persons are receiving humane treatment as required 

http://www.army.mil/references/UCMJ/index.html
http://www.army.mil/references/UCMJ/index.html
http://www.apd.army.mil/pdffiles/mcm2002.pdf


by the Geneva Conventions. The text of the Geneva Convention, its annexes, 
and any special agreements, will be posted in each camp in the language of the 
EPW, CI and RP.  

f. Medical Personnel. Retained medical personnel shall receive as a minimum 
the benefits and protection given to EPW and shall also be granted all facilities 
necessary to provide for the medical care of EPW. They shall continue to 
exercise their medical functions for the benefit of EPW, preferably those 
belonging to the armed forces upon which they depend, within the scope of the 
military laws and regulations of the United States Armed Forces. They shall be 
provided with necessary transport and allowed to periodically visit EPW situated 
in working detachments or in hospitals outside the EPW camp. Although subject 
to the internal discipline of the camp in which they are retained such personnel 
may not be compelled to carry out any work other than that concerned with their 
medical duties. The senior medical officer shall be responsible to the camp 
military authorities for everything connected with the activities of retained medical 
personnel.  

g. Religion.  

(1) EPW, and RP will enjoy latitude in the exercise of their religious practices, 
including attendance at the service of their faith, on condition that they comply 
with the disciplinary routine prescribed by the military authorities. Adequate 
space will be provided where religious services may be held.  

(2) Military chaplains who fall into the hands of the U.S. and who remain or are 
retained to assist EPW, and RP, will be allowed to minister to EPW, RP, of the 
same religion. Chaplains will be allocated among various camps and labor 
detachments containing EPW, RP, belonging to the same forces, speaking the 
same language, or practicing the same religion. They will enjoy the necessary 
facilities, including the means of transport provided in the Geneva Convention, 
for visiting the EPW, RP, outside their camp. They will be free to correspond, 
subject to censorship, on matters concerning their religious duties with the 
ecclesiastical authorities in the country of detention and with international 
religious organizations. Chaplains shall not be compelled to carry out any work 
other than their religious duties.  

(3) Enemy Prisoners of War, who are ministers of religion, without having 
officiated as chaplains to their own forces, will be at liberty, whatever their 
denomination, to minister freely to the members of their faith in U.S. custody. For 
this purpose, they will receive the same treatment as the chaplains retained by 
the United States. They are not to be obligated to do any additional work.  

(4) If EPW, RP, do not have the assistance of a chaplain or a minister of their 
faith. A minister belonging to the prisoner's denomination, or in a minister's 
absence, a qualified layman, will be appointed, at the request of the prisoners, to 



fill this office. This appointment, subject to approval of the camp commander, will 
take place with agreement from the religious community of prisoners concerned 
and, wherever necessary, with approval of the local religious authorities of the 
same faith. The appointed person will comply with all regulations established by 
the United States.  

1-6. Tribunals  

a. In accordance with Article 5, GPW, if any doubt arises as to whether a person, 
having committed a belligerent act and been taken into custody by the US Armed 
Forces, belongs to any of the categories enumerated in Article 4, GPW, such 
persons shall enjoy the protection of the present Convention until such time as 
their status has been determined by a competent tribunal.  

b. A competent tribunal shall determine the status of any person not appearing to 
be entitled to prisoner of war status who has committed a belligerent act or has 
engaged in hostile activities in aid of enemy armed forces, and who asserts that 
he or she is entitled to treatment as a prisoner of war, or concerning whom any 
doubt of a like nature exists.  

c. A competent tribunal shall be composed of three commissioned officers, one 
of whom must be of a field grade. The senior officer shall serve as President of 
the Tribunal. Another non-voting officer, preferably an officer in the Judge 
Advocate General Corps, shall serve as the recorder.  

d. The convening authority shall be a commander exercising general courts-
martial convening authority.  

e. Procedures.  

(1) Members of the Tribunal and the recorder shall be sworn. The recorder shall 
be sworn first by the President of the Tribunal. The recorder will then administer 
the oath to all voting members of the Tribunal to include the President.  

(2) A written record shall be made of proceedings.  

(3) Proceedings shall be open except for deliberation and voting by the members 
and testimony or other matters which would compromise security if held in the 
open.  

(4) Persons whose status is to be determined shall be advised of their rights at 
the beginning of their hearings.  

(5) Persons whose status is to be determined shall be allowed to attend all open 
sessions and will be provided with an interpreter if necessary.  



(6) Persons whose status is to be determined shall be allowed to call witnesses if 
reasonably available, and to question those witnesses called by the Tribunal. 
Witnesses shall not be considered reasonably available if, as determined by their 
commanders, their presence at a hearing would affect combat or support 
operations. In these cases, written statements, preferably sworn, may be 
submitted and considered as evidence.  

(7) Persons whose status is to be determined have a right to testify or otherwise 
address the Tribunal.  

(8) Persons whose status is to be determined may not be compelled to testify 
before the Tribunal.  

(9) Following the hearing of testimony and the review of documents and other 
evidence, the Tribunal shall determine the status of the subject of the proceeding 
in closed session by majority vote. Preponderance of evidence shall be the 
standard used in reaching this determination.  

(10) A written report of the tribunal decision is completed in each case. Possible 
board determinations are:  

(a) EPW.  

(b) Recommended RP, entitled to EPW protections, who should be considered 
for certification as a medical, religious, or volunteer aid society RP.  

(c) Innocent civilian who should be immediately returned to his home or released.  

(d) Civilian Internee who for reasons of operational security, or probable cause 
incident to criminal investigation, should be detained.  

f. The recorder shall prepare the record of the Tribunal within three work days of 
the announcement of the tribunal's decision. The record will then be forwarded to 
the first Staff Judge Advocate in the internment facility's chain of command.  

g. Persons who have been determined by a competent tribunal not to be entitled 
to prisoner of war status may not be executed, imprisoned, or otherwise 
penalized without further proceedings to determine what acts they have 
committed and what penalty should be imposed. The record of every Tribunal 
proceeding resulting in a determination denying EPW status shall be reviewed for 
legal sufficiency when the record is received at the office of the Staff Judge 
Advocate for the convening authority.  

 
 
 



Terms  

Civilian Internee(s)  

A civilian who is interned during armed conflict or occupation for security reasons 
or for protection or because he has committed an offense against the detaining 
power.  

Detainee  

A term used to refer to any person captured or otherwise detained by an armed 
force.  

Enemy Prisoner of War  

A detained person as defined in Articles 4 and 5 of the Geneva Convention 
Relative to the Treatment of Prisoners of War of August 12, 1949. In particular, 
one who, while engaged in combat under orders of his or her government, is 
captured by the armed forces of the enemy. As such, he or she is entitled to the 
combatant's privilege of immunity from the municipal law of the capturing state 
for warlike acts which do not amount to breaches of the law of armed conflict. For 
example, a prisoner of war may be, but is not limited to, any person belonging to 
one of the following categories who has fallen into the power of the enemy: a 
member of the armed forces, organized militia or volunteer corps; a person who 
accompanies the armed forces without actually being a member thereof; a 
member of a merchant marine or civilian aircraft crew not qualifying for more 
favorable treatment; or individuals who, on the approach of the enemy, 
spontaneously take up arms to resist invading forces.  

EPW Camp  

A camp set up by the U.S. Army for the separate internment and complete 
administration of EPW.  

Other Detainee (OD)  

Persons in the custody of the U.S. Armed Forces who have not been classified 
as an EPW (article 4, GPW), RP (article 33, GPW), or CI (article 78, GC), shall 
be treated as EPWs until a legal status is ascertained by competent authority.  

Protected Person  

Persons protected by the Geneva Convention who find themselves, in case of a 
conflict or occupation, in the hands of a Party to the conflict or Occupying Power 
of which they are not nationals.  



Retained Personnel  

Enemy personnel who come within any of the categories below are eligible to be 
certified as retained personnel (RP).  

a. Medical personnel who are members of the medical service of their armed 
forces.  

b. Medical personnel exclusively engaged in the —  

(1) Search for, collection, transport, or treatment of, the wounded or sick.  

(2) Prevention of disease.  

(3) Staff administration of medical units and establishments exclusively.  

c. Chaplains attached to enemy armed forces.  

d. Staff of National Red Cross societies and other voluntary aid societies duly 
recognized and authorized by their governments. The staffs of such societies 
must be subject to military laws and regulations.  
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Mr. Chairman and Members of the Committee, it is my privilege to have the opportunity 

to testify today concerning my experiences as a participant in the Combatant Status Review 

Tribunal (“CSRT”) process. I was assigned to the Office for the Administrative Review of the 

Detention of Enemy Combatants (“OARDEC”) from September 11, 2004 to March 9, 2005, the 

period of time in which nearly all of the CSRTs for detainees in Guantanamo were performed. 

(Only a few detainees have been transferred to Guantanamo since). OARDEC is the organization 

within the Defense Department responsible for conducting CSRTs and other administrative 

reviews of detainees in Guantanamo. While at OARDEC, in addition to other duties, I worked as 

an agency liaison, responsible for coordinating with government agencies, including certain 

Department of Defense (“DoD”) and non-DoD organizations, to gather or validate information 

relating to detainees for use in CSRTs. I also served as a member of a CSRT panel, and had the 

opportunity to observe and participate in all aspects of the CSRT process.  

I came to OARDEC as an Army Reserve lieutenant colonel  
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 I am a founding member of the law firm Fink & 

Abraham LLP in Newport Beach, California. 

Firstly, Mr. Chairman, let me say that it is fitting that the Committee is considering the 

issues raised by the denial of habeas corpus rights of individuals held by the United States as 

enemy combatants. There is no question that individuals who have attacked the United States 

should be punished, and that those who are preparing to attack the United States must be 

stopped. I have devoted my military career to identifying such individuals and their 

organizations, and to helping our country counter such threats. 

We cannot protect our security unless we identify those individuals who have harmed or 

are preparing to harm us. Just as importantly, incorrectly concluding that an individual fits one of 

these categories does nothing to help keep us secure. Detaining such an individual only 

misdirects our resources and causes damage to our reputation as a nation that may take decades 

to repair. Imprisoning the wrong man is also antithetical to the Constitutional values that 

commissioned officers swear to support and defend. 

As I will explain, the process put in place by the Executive Branch to review its detention 

of the prisoners at Guantanamo was designed not to ascertain the truth, but to legitimize the 

detentions while appearing to satisfy the Supreme Court’s mandate in Rasul v. Bush that the 

government be required to justify the detentions. The process was nothing more than an effort by 

the Executive to ratify its exercise of power to detain anyone it pleases in the war against terror. 
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The CSRT process was designed to rubber-stamp detentions that the Executive Branch either 

believed it should not have to justify, could not be bothered to justify, or could not justify. 

The CSRT process was initially created in haste immediately following the Supreme 

Court’s decision in Rasul v. Bush that federal courts had jurisdiction to hear habeas corpus 

actions brought by Guantanamo detainees requiring the government to justify the detentions. The 

Supreme Court decided Rasul on June 30, 2004, and the order establishing the CSRT process 

was issued eight days later on July 8, 2004.  

Contemporaneous with the consideration of several cases relating to the Guantanamo 

detainees in the U.S. District Court for the District of Columbia, OARDEC established a goal of 

completing CSRTs for all of the more than 500 detainees then in Guantanamo by December, 

2004. Although a small number of CSRTs were being conducted at about the time of my arrival 

at OARDEC in mid-September, 2004, almost all of the remaining tribunals were conducted 

during my assignment there. 

In my observation, the system was designed to fail. This Committee should place no 

reliance on the procedures or the outcomes of those tribunals. The CSRT panels were an effort to 

lend a veneer of legitimacy to the detentions, to “launder” decisions already made. The CSRTs 

were not provided with the information necessary to make any sound, fact-based determinations 

as to whether detainees were enemy combatants. Instead, the OARDEC leadership exerted 

considerable pressure, and was under considerable pressure itself, to confirm prior 

determinations that the detainees in Guantanamo were enemy combatants and should not be 

released. 

The CSRT process had two essential components: an information-gathering component, 

conducted almost entirely in Washington, and the panel proceedings, which took place either in 
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Guantanamo or in Washington, depending on whether the detainee decided to appear. The 

Recorders (military officers who presented the cases to the CSRT panels), personal 

representatives (who met with detainees briefly prior to the panel proceedings), and panel 

members had no role in the gathering of information to support an “enemy combatant” 

determination. Although the Recorders were required by DoD procedures to gather relevant 

information and present all exculpatory information to the CSRT panels, in practice they did not 

do so. Rather, the information was typically aggregated by individuals in Washington identified 

as “case writers.” These case writers, in most instances, had only a limited degree of knowledge 

and experience relating to the intelligence community and evaluation of intelligence products. 

The case writers, and not the Recorders, were primarily responsible for accumulating documents, 

including assembling documents to be used in the drafting of an unclassified summary of the 

factual basis for a detainee’s designation as an enemy combatant. 

These case writers depended entirely on government agencies to supply the information 

they used. The case writers and Recorders did not have access to the vast majority of information 

sources generally available within the intelligence community, all of which had been made 

available to me in my prior assignments. 

The information used to prepare the files to be used by the Recorders frequently consisted 

of finished intelligence products of a generalized nature - often outdated, often “generic,” rarely 

specifically relating to the individual subjects of the CSRTs or to the circumstances related to 

those individuals’ status. Beyond “generic” information, the case writers would frequently rely 

on information contained within the Joint Detainee Information Management System 

(“JDIMS”). The subset of that system available to the case writers was limited in terms of the 

scope of information, typically excluding information that was characterized as highly sensitive 
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law enforcement information, highly classified information, or information not voluntarily 

released by the originating agency. Like the information provided by intelligence agencies, the 

information in JDIMS to which OARDEC case writers had access lacked information relating to 

the reliability of the source. In that regard, JDIMS did not constitute a complete repository, 

although this limitation was frequently not understood by individuals with access to or who 

relied upon the system as a source of information. Other databases available to the case writers 

were similarly deficient. 

Beyond the physical and technological limitations that constrained the research teams, the 

content of intelligence products, including databases, made available to case writers, Recorders, 

or liaison officers, was often left entirely to the discretion of the organizations providing the 

information. The scope of information not included in the bodies of intelligence products was 

typically unknown to the case writers and Recorders, as was the basis for limiting the 

information. In other words, the persons preparing materials for use by the CSRT panel members 

did not know whether they had examined all available information or why they possessed some 

pieces of information but not others. 

The limited information provided by intelligence agencies ordinarily consisted only of 

distilled summaries and conclusory statements. Team members were rarely provided any 

information about the source of the information. Often, the source was not identified at all. Other 

times, the source was identified, but with no information allowing us to assess the source’s 

reliability. For example, a summarized document might say that a detainee “is a member of Al 

Qaeda,” but would not include any information about who determined that the detainee is a 

member of Al Qaeda, the nationality or allegiance of the source, whether the source was paid for 

the information, whether the source was detained or subjected to coercive interrogation 
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techniques, or whether the source had given reliable information on other occasions. The only 

exception to the rule of withholding source material, in my experience, was that information was 

sometimes identified as having been provided by the detainee himself. In such cases, OARDEC 

would not be advised as to whether information had been provided under duress. 

The importance of source information cannot be overemphasized. An integral part of the 

duties of intelligence officers is to assess the reliability of sources and the validity of information 

received. To be effective, the intelligence professional must be capable of distinguishing between 

instances where a source provides valid, reliable information and instances where the source 

intends to influence or even to deceive. Without such information about the reliability of the 

source or the information provided, it is impossible to evaluate the weight to be given the 

information. It was impossible to know whether the information to which I was permitted access 

was trustworthy. Yet the CSRT regulations required the panel members to presume that it was all 

“genuine and accurate.” 

Following “quality assurance review,” a process that focused more on format and 

grammar than on substance, the unclassified summary and the information assembled by the case 

writer in support of the summary would then be forwarded to the Recorder. It was very rare that 

a Recorder or a personal representative would seek additional information beyond that 

information provided by the case writer. 

As one of only a few intelligence-trained and suitably cleared officers, I served as a 

liaison while assigned to OARDEC, acting as a go-between for OARDEC and various 

intelligence organizations. In that capacity, I was tasked to review or obtain information relating 

to individual subjects of the CSRTs. More specifically, I was asked to confirm and represent in a 
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statement to be relied upon by the CSRT board members that the organizations did not possess 

“exculpatory information” relating to the subject of the CSRT. 

During my trips to the participating organizations, I was allowed only limited access to 

information, typically prescreened and filtered. I was not permitted to see any information other 

than that specifically prepared in advance of my visit to the intelligence agencies. I was not 

permitted to request that further searches be performed. I was given no assurances that the 

information provided for my examination represented a complete compilation of information or 

that any summary of information constituted an accurate distillation of the body of available 

information relating to the subject. I was specifically told on a number of occasions that the 

information provided to me was all that I would be shown, but I was never told that the 

information that was provided constituted all available information. Each time that I asked that a 

representative of the organization provide a written statement that there was no exculpatory 

evidence, the request was summarily denied. 

For example, at one point, following a review of information, I asked the Office of 

General Counsel of the intelligence organization that I was visiting for a statement that no 

exculpatory information had been withheld. I explained that I was tasked to review all available 

materials and to reach a conclusion regarding the non-existence of exculpatory information, and 

that I could not do so without knowing that I had seen all information. The General Counsel’s 

Office denied my request and refused even to confirm or deny the existence of information that I 

was not permitted to review. In short, based upon the selective review that I was permitted, I was 

left to infer, from the absence of exculpatory information in the materials I was allowed to 

review, that no such information existed in materials I was not allowed to review. 
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Following that particular exchange, I communicated to the Director of OARDEC,  

, and the Deputy Director of OARDEC, , the 

fundamental limitations imposed upon my review of the organization’s files and my inability to 

state conclusively that no exculpatory information existed relating to the CSRT subjects. It was 

not possible for me to certify or validate the non-existence of exculpatory evidence as related to 

any individual undergoing the CSRT process. The responses by  and  

 were dismissive and did nothing to address my concerns.  

All CSRT panel members were assigned to OARDEC and reported ultimately to  

. Any time a CSRT panel determined that a detainee was not properly 

classified as an enemy combatant, the panel members would have to justify their finding to the 

senior leadership, including  and . There would be intensive 

scrutiny of the finding that  would, in turn, have to explain to his 

superiors, including the Under Secretary of the Navy. Similar scrutiny was not applied to a 

finding that a detainee was “properly” classified as an Enemy Combatant. In each of the 

meetings that I attended with OARDEC leadership following a NEC finding, the question asked 

by the leadership was, “What went wrong?” 

There was a constant push by  and  to complete 

CSRT hearings quickly.  routinely issued reports showing how many hearings 

had been completed, and he continually demanded that the hearings be conducted at a faster 

pace. The only thing that would slow down the process was a finding that a detainee was not an 

enemy combatant. Therefore, there was a strong incentive on the part of the panel members and 

other participants in the process to find the detainees to be enemy combatants. 
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On one occasion, I was assigned to a CSRT panel, Panel 23, with two other officers, an 

Air Force Colonel and an Air Force Reserve Major in the Judge Advocate General’s Corps. We 

reviewed evidence presented to us regarding the recommended status of detainee  

, who was accused in the unclassified summary of being a member of the 

Libyan Islamic Fighting Group.  

There was no credible evidence supporting the allegation. All of us found the information 

presented to lack substance. What were purported to be specific statements of fact lacked even 

the most fundamental earmarks of objectively credible evidence. Statements allegedly made by 

percipient witnesses lacked detail. Reports presented generalized, indirect statements in the 

passive voice without stating the source of the information or providing a basis for establishing 

the reliability or the credibility of the source. Statements of interrogators presented to the panel 

offered surmises from which we were expected to draw conclusions favoring a finding of 

“enemy combatant.” When we asked the Recorder the most limited questions about these 

statements, the only response the Recorder could give was, “We’ll have to get back to you.” He 

never did. The personal representative, the non-attorney assigned to assist the detainee through 

the process, did not participate in any meaningful way. 

On the basis of the paucity and weakness of the information provided both during and 

after the CSRT hearing, we determined that there was no factual basis for concluding that the 

individual should be classified as an enemy combatant. OARDEC leadership, including  

, immediately questioned the validity of our findings and directed us to write out the 

specific questions that we had raised concerning the evidence to allow the Recorder an 

opportunity to provide further responses. We were then ordered to leave the hearing open to 

allow the Recorder to present further argument as to why the detainee should be classified as an 
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enemy combatant. Ultimately, in the absence of any substantive response to the questions and no 

basis for concluding that additional information would be forthcoming, we did not change our 

determination that the detainee was not properly classified as an enemy combatant.  

OARDEC’s response to the outcome of our case was consistent with the few other 

instances in which a finding of “Not an Enemy Combatant” (NEC) had been reached by CSRT 

boards. I was not assigned to another CSRT panel.  

I subsequently learned, based on the government’s factual return in  

habeas corpus case, that he was subjected, without his knowledge or participation, to a second 

CSRT panel two months later that reversed my panel’s unanimous determination that he was not 

an enemy combatant. I also learned that this particular panel, Panel 32, also reconsidered and 

reversed the finding of Panel 18 that detainee   in 

his court filings, was not properly designated as an enemy combatant. So it appears that Panel 32 

was convened precisely for the purpose of overturning prior findings that were favorable to the 

detainees.  

In short, the CSRT process was not structured to yield reliable determinations as to 

whether the detainees held in Guantanamo were properly detained as enemy combatants. Rather, 

the Executive put in place a process to legitimize, without substantial corroborated evidence or 

any meaningful independent review, earlier determinations that were not the product of a 

thoughtful, deliberative process directed to the ascertainment of truth. The process ensured that 

panels would rubber-stamp decisions already made rather than applying independent judgment 

as to whether those decisions were correct. Under the guise of implementing the Supreme 

Court’s decision in Rasul, the CSRT process completely frustrated it. In my opinion, it is time 
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for Congress to restore the judicial mechanism – habeas corpus – that will both honor our 

commitment to justice and keep America secure. 

Mr. Chairman, thank you for the opportunity to testify today. I would be pleased to 

answer any questions the Committee may have.























 
 

   
 
 
 
 


 

 

   
 
     
 

     
 
 
 


    

 

  
 

 

 
    
 

      

                
                

                 
         

                
             

               
               

              
              

              
      

               
         

                

            
              

               
              

              
           

 



            
      

            
                 

            
          

            
              

               
                

         

              
                  

              
              

                  
               

           

           

            
             

             
               

              
                 
          

          
                

             
            
                  

                
             

 


 



           
 
 
 

            
 
                
 

              
 

              
                
                

                  
                   

                  
            

                
             

            

            
             

                
                

               
               
                

           
        

           
             

               
              

              
               

              
          

        

                   
               

              
                 

                
                

  

                   
                     


 



           
                  

              
              

      

             
              

                
               

         

             
                  

  

             
             

                
                

           

          

   

    

            
        

            
         

   
         

      
   

   

  

    

                   
              

 



 
UNITED STATES OF AMERICA 

 
v. 
 

IBRAHIM AHMED MAHMOUD AL QOSI 
 

 
D-023 

Defense Reply 
To Government Response to Defense Motion 

for Article 5 Status Determination, or, 
Alternatively, Dismissal for Lack of Personal 

Jurisdiction 
 

14 January 2009 
 
 
1. Timeliness:     This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court. 

2. Law and Argument in Reply to the Government Response: 

A. Congress has explicitly provided that a military commission shall only have 
jurisdiction to try an unlawful alien enemy combatant.   

In its first argument, the prosecution acknowledges that a military commission only has 

jurisdiction to try an unlawful alien enemy combatants, and no one else.  The prosecution states 

that they are “not relying on the CSRT determination to prove personal jurisdiction,” so there is 

no need to discuss the disabilities of the CSRT process here. Gov't Response at 4.    However, 

the prosecution fails to show how this commission then has jurisdiction over Mr. al Qosi, other 

than to recite the definition of “unlawful enemy combatant,’ with a conclusory declaration that 

“military commissions have personal jurisdiction over persons meeting this definition.”  

However, the prosecution argues that there is no requirement for an Article 5 hearing under the 

GPW, which is the only legal process remaining, now that the CSRT process has been 

discredited, to determine whether or not this commission has jurisdiction over Mr. al Qosi.   

With the presumption of POW status, as previously described; until it is determined that 

by a competent tribunal that Mr. al Qosi is not entitled to POW status under the Third Geneva 

Convention ("GPW"), he cannot be considered an "unlawful enemy combatant" subject to trial 

by commission under the MCA.  Trying him for alleged crimes while he is entitled to POW 



status would be in violation of GPW Article 102, a grave breach, which provides that a POW 

must be tried in the "same courts according to the same procedure" as a member of the U.S. 

armed services (i.e., a court-martial, not a military commission).   

B.   This Military Commission does not have Prima Facie Jurisdiction over Mr. 
al Qosi. 

 
The Prosecution's next argument is that, with the pre-referral criteria which they recite, 

and an allegation in the pleadings that the person is subject to trial by commission, a military 

commission is entitled to exercise jurisdiction over the accused.  The Prosecution then 

acknowledges, however, that this jurisdiction only exists “until such time as that jurisdiction is 

challenged by a motion to dismiss for lack thereof,” or until it “becomes apparent on the merits.  

Mr. al Qosi has challenged that jurisdiction by this motion.  The Prosecution is correct 

that there is no requirement under the MCA for a GPW Article 5 hearing to determine personal 

jurisdiction.  In addition, the Prosecution concedes that jurisdiction does not exist once it has 

been challenged; and they contest having a lawful process to determine whether or not this 

military commission has jurisdiction over Mr. al Qosi.  Consequently, without that lawful 

process, all charges against Mr. al Qosi must be dismissed for lack of personal jurisdiction.   

C.  Only an Alien Unlawful Enemy Combatant Subject to Trial by Military 
Commission is Denied the Geneva Conventions as a Source of Rights.  

 
The Prosecution’s final argument is that Congress, through the MCA, abrogated the 

Geneva Conventions.  Their argument is that even if the GPW requires an Article 5 hearing, 

Congress has the authority to abrogate or repeal a treaty by a later enacted statute.  Interpreting 

the MCA to permit a POW to be tried by a commission assumes that it was the intention of 

Congress to abrogate the GPW.  Such an interpretation is untenable in light of language in the 

MCA revealing Congress's intention to comply with the Geneva Conventions.  See, e.g., 10 
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U.S.C. § 948b(f). 

Moreover, "[a]n act of Congress ought never to be construed to violate the law of nations 

if any other possible construction remains."  Murray v. Schooner Charming Betsy, 6 U.S. (2 

Cranch) 64, 118 (1804).  It is certainly possible to read the MCA in a manner consistent with the 

GPW in this case.  The Prosecution has identified no provision in the MCA that would be 

offended by conducting an Article 5 hearing.  On the contrary, an Article 5 hearing regarding 

POW status is entirely consistent with the MCA inquiry into whether an individual is an 

"unlawful enemy combatant."  The Defense motion does not depart from the statutory scheme.  

Rather, it calls for a simple procedure to ensure that the MCA is applied in a manner consistent 

with both U.S. and international law.   

Furthermore, that interpretation is contradicted by the legislative history of the MCA.  On 

the Senate floor, Senator Lindsay Graham, in describing the CSRTs, stated:  

Okay, now we have a CSRT procedure that Senator Levin and 
myself and others worked on that deals with determining enemy 
combatant status.  This is a non-criminal procedure that is designed 
to comply with . . . Article 5 of the Geneva Conventions, a 
competent tribunal.1  

      
Finally, the Prosecution states they are not relying on the CSRT determination, as 

authorized under 10 U.S.C. § 948a(1)(A)(ii), but are prepared to prove that Mr. al Qosi is an 

unlawful enemy combatant under the provisions of 10 U.S.C. § 948a(1)(A)(i).  Presumably, their 

reliance is on the bare assertion that Mr. al Qosi falls under a group assessment.  However, the 

need for an individual status assessment was reaffirmed by the United States Court of Military 

Commission Review ("CMCR") in the Khadr decision: 

Summary determinations of a group's unlawful combatant status 
                                                 
1 Hearings before the Senate Committee on Armed Services, Military Commissions in Light of the Supreme 
Court Decision in Hamdan v. Rumsfeld, S.Hrg. 1090-881, at 62-63 (July 13, 2006)  
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would appear to violate the Supreme Court's ruling in Hamdi v. 
Rumsfeld, 541 U.S. 507, 533 (2004), which recognized the 
fundamental right to notice and an opportunity to be heard on 
matters affecting a detainee's "enemy combatant" status 
determination. 

United States of America v. Omar Ahmed Khadr, No. 07-001 at 14 n.21 (C.M.C.R. 2007).   

Moreover, in its analysis of the MCA's jurisdictional provisions, the CMCR noted that 

"Congress never stated that mere membership in or affiliation with the Taliban, al Qaeda, or 

associated forces was a sufficient basis for declaring someone to be an 'unlawful enemy 

combatant' for purposes of exercising criminal jurisdiction over that person."  Id. at 16.  

Accordingly, the Prosecution's seeming argument that a group assessment has already been made 

by someone precluding any need for an Article 5 hearing should be rejected. 

It has been held that the MCA can and should be interpreted in a manner consistent with 

the Geneva Conventions, which “form a part of American law, and are binding in federal courts 

under the Supremacy Clause.”  Khadr, CMCR 07-001 at 4 n.4; see also id. at 25, citing Murray 

v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (whenever possible, acts of 

Congress are generally construed in a manner consistent with international law).   

Accordingly, Mr. al Qosi respectfully moves for an Article 5 status determination, or 

alternatively, dismissal of this case for lack of personal jurisdiction.    

       
Respectfully submitted, 
 
 

      By:    /s/ 
T. Pierce, JA, USA 
Detailed Defense Counsel for 
Ibrahim al Qosi 
Office of the Chief Defense Counsel 
Office of Military Commissions 
1600 Defense Pentagon, Room 3B688 
Washington, DC 20301 














